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In the Court of Appeals of the District of Columbia. 


No. 2530. 

• 

Albert Dowling, Appellant, 
vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 28226. 

United States of America 
vs. 

Albert Dowling. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court May 29, 1912. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

April Term, A. D. 1912. 

District of Columbia, ss : 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present : 

That one Albert Dowling, late of the District aforesaid, on the 
seventh day of September, in the year of our Lord one thousand nine 
hundred and nine, and at the District aforesaid, did have in his 
possession a certain instrument of writing in the form of a bank 
check, of the tenor following, to wit: 
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»> 


“Harry Ward man, Builder. 1333 G Street N. W. 


Phone, Main 4191. 


No. 3072. 


Washington, D. C., Sep. 6, 1909 190-. 

i a\ to the order ot Knott A Moler $201 < <0/100. Two thousand 
seventeen 70/100 Dollars. 

Not over twenty-three hund. $2300$. 


HARRY WARDMAN, 

By S. P. THOMPSON, Arty.” 

lo the National Bank ot Washington, Washington, D. C. 

and so having the said instrument of writing in his possession as 
aforesaid, did, on tlie said seventh day of September, in the year 
aforesaid, and at the District aforesaid, feloniously, and with 
- intent to defraud, falsely make and forge on the back thereof 
a certain writing in the form of an endorsement, of the tenor 
iollowing, to wit: 

“Knott A Moler” 


against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 


Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: 

I liat the said Albert Dowling, on the seventh day of September 
m the year of our Lord one thousand nine hundred and nine and 
at t le Distiict aforesaid, did have in his possession the said instru¬ 
ment of writing in the form of a bank check, with the said falsely 
made and forged endorsement thereon, in the first count of this in¬ 
dictment mentioned and set forth by its tenor; and that the said 
Albert Dowling, so having the said instrument of writing in his 
possession as aforesaid, did then and there, with intent to defraud 
feloniously pass utter and publish the same as true and genuine, to 
the NaUonal City Bank ot Washington, a body corporate, he the 
said Albert Dow ling, at the time he so passed, uttered and published 
the said instrument of writing as time and genuine, well knowing 
the said endorsement thereon to be false and forged; against the 
form of the statute m such case made and provided, and against the 
Peace and government of the said United States. ^ 

Third Count. 

further fre^nt^ aforesai<1 ’ "P on their aforesaid do 

That the said Albert Dowling, on the twenty-third dav of 
3 Of'toher. in the year of our Lord one thousand nine hundred 
and nine, and at the District aforesaid, did have in his pos- 
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session a certain other instrument of writing m the form of a bank 
check, of the tenor following, to wit: 


“Harry Wardman, Builder. 


No. 4527. 


Washington, D. C. ; Oct. 22, 1909 19 . 

Pay to the order of Knott & Moler $490 00/100. Four hundred 
& ninety-six 60/100 Dollars. HARRY WARDMAN, 

By S. P. THOMPSON, Att’y." 

* • 

To the Home Savings Bank, Washington, D. C. 

(Across face:) Not over five hundred $o00$. 

and so having the said last mentioned instrument of writing in his 
possession as aforesaid, did, on the said twenty-third day of October, 
in the vear last aforesaid, and at the District aforesaid, feloniously 
and with intent to defraud, falsely make and torge on the back 
thereof a certain writing in the form of an endorsement, of the tenor 

following, to wit: o _ „ 

“Knott & Moler” 

against the form of the statute in such case made and provided, and 
against the peace and government of the said I mted States. 

Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

^That the said Albert Dowling, on the said twenty-third day of 
October in the vear of our Lord one thousand nine hundred and 
nine, and at the District aforesaid, did have in his possession the 
said instrument of writing in the form of a bank check, Mit 
4 the said falselv made and forged endorsement thereon in the 
third count of this indictment mentioned and set forth by its 
tenor; and that the said Albert Dowling, so having the said instru- 
ment of writing in his possession as aforesaid, did then and there, 
with intent to defraud, feloniously pass utter and publish the same 
as true and genuine, to the National City Bank of M ashington, a 
bodv corporate as aforesaid, he. the said Albert Dowling, at the time 
he ^o passed, uttered and published the said last mentioned instru¬ 
ment of writing as true and genuine, well knowing the said endorse¬ 
ment thereon to be false and forged; against the form of the statute 
in such case made and provided and against the peace and govern¬ 
ment of the said United States. 

Fifth Count. 

And the Grand Juror? aforesaid, upon their oath aforesaid, do 
further present: 
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That the said Albert Dowling, on the sixth day of November, in 
the } ear of our Lord one thousand nine hundred and nine, and at 
the Distuct cit <>1 Gsuidj did liciv© in liis possession o certain otlier in- 
strument of writing in the form of a bank cheek, of the tenor follow¬ 
ing, to wit: 

“Harry Wardman, Builder. 


“C. N. B. 


No. 2721. 


Washington, D. C., Oct. 29, 1909 19-. 

Pay to the order of Knott A: Moler $000 00/100. Six hundred 
Dollars. 

HARRY WARDMAN, 

By S. P. THOMPSON, Attfy” 

To the National City Bank, Washington, D. C. 

(Over face:) Not over six hundred $600$. 

and so having the said last mentioned instrument of writing 
m his possession as aforesaid, did. on the said sixth day of 
November, in the year last aforesaid, and at the District aforesaid 
feloniously, and with intent to defraud, falsely make and forge on 
the back thereof a certain writing in the form of an endorsement, 
of the tenor following, to wit: 

“Knott & Moler” 

against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 


Sixth Count. 


And the Grand Jurors aforesaid, upon their oath, aforesaid do 
further present: 

That the said Albert Dowling, on the said sixth day of November, 
in the year of our Lord one thousand nine hundred" and nine and 
at the District aforesaid, did have in his possession the said instru¬ 
ment of writing in the form of a bank check, with the said falsely 
made and forged endorsement thereon, in the fifth count of this 
indictment mentioned and set forth by its tenor; and that the said 
Albert Dowling, So having the said instrument of writing in his 
possepion as aforesaid, did then and there, with intent to defraud 
feloniously pass, utter and publish the same as true and genuine 
to the said National City Bank of Washington, a body corporate 
as aforesaid, lie. the said Albert Dowling, at the time he so passed, 
uttered and published the said last mentioned instrument of writing 
as true and genuine, well knowing the said endorsement thereon to 
be false and forged; against the form of the statute in such case 

n an ^, Prided, an< ^ against the peace and government 

b , of the said United States. 
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Seventh Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

fU That the^aid Albert Dowling, on the thirteenth day of November, 
in the year of our Lord one thousand nine hundred and nine, and 
at the District aforesaid, did have in his possession a certain othei 
instrument of writing in the form of a bank check, of the tenor fol¬ 
lowing, to wit: 

“Harry Wardman, Builder, 1333 G Street N. W. 

Phone, Main 4191. No - 3268 ' 

Washington, D. C., Nov. 5, 1909 190—. 
Pay to the order of Knott & Moler $800 00/100. Eight hundred 

Dollars ' HARRY WARDMAN, 

By S. P. THOMPSON, Atfy.” 

To the National Bank of Washington, Washington, D. C. 


(Over face:) Not over eight hundred $800$. 

and so having the said last mentioned instrument of writing in his 
possession as aforesaid, did, on the said thirteenth day of November, 
in the year last aforesaid, and at the District aforesaid, feloniously, 
and with intent to defraud, falsely make and forge on the back 
thereof a certain writing in the form of an endorsement, ot the 

tenor following, to wit: 


“Knott & Moler” 

against the form of the statute in such case made and provided, and 
against the peace and government of the said l nited States. 

7 Eighth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

further present: . 

That the said Albert Dowling, on the thirteenth day of November 

in the year of our Lord one thousand nine hundred and nine, and 
at the District aforesaid, did have in his possession the said instru¬ 
ment of writing in the form of a bank check, with the said falsely 
made and forged endorsement thereon, in the seventh count of this 
indictment mentioned and set forth by its tenor; and that the said 
Albert Dowling, so having the said instrument of writing in his 
possession as aforesaid, did then and there, with intent to defraud, 
feloniously pass, utter and publish the same as true and genuine 
to the said National Citv Bank of Washington a body corporate as 
aforesaid, he, the said Albert Dowling, at the time he so passed, 
uttered and published the said last mentioned instrument of writing 
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a.s true and genuine, well knowing the said endorsement thereon to 

be false and forged; against the form of the statute in such case made 

?? .. I )ro J lclec h and against the peace and government of the said 
L nited btates. 

Ninth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: 

That the said Albert Dowling, on the twentieth day of November, 
in the year of our Lord one thousand nine hundred' and nine, and 
at the District aforesaid, did have in his possession a certain other 
instrument of writing in the form of a hank check, of the tenor 
following, to wit: 


“C. N. B. 


No. 2772. 


Harrv Wardman. Builder. 


Washington, D. C„ Nov. 12, 1909 19- 

Pay to the order of Knott & Moler $700 00/100. Seven hundred 
Dollars. 

Not over seven hundred $700$. 

HARRY WARDMAN, 

Bv S. P. THOMPSON, Attn” 


To the National City Bank. Washington, D. C. 


and so having the said last mentioned instrument of writing in his 
possession as aforesaid, did. on the said twentieth day of November 
m the year last aforesaid, and at the District aforesaid, feloniously’ 
and with intent to defraud, falsely make and forge on the back 

thereof a certain writing in the form of an endorsement, of the tenor 
following, to wit: 

“Knott & Moler’’ 

against the form of the statute in such case made and provided and 
against the peace and government of the said United States. 

Tenth CounJ. 

, d tlie °! and Jnrors aforesaid, upon their oath aforesaid do 
further present: ’ 

That the said Alliert Dowling, on the said twentieth dav of No- 
i ember, in the year of our Lord one thousand nine hundred and 
nine, and at the District aforesaid, did have in his possession the 
said instrument of writing in the form of a bank check, with the 
said false!' made and forged endorsement thereon, in the ninth 
count of this indictment mentioned and set forth bv it« tenor anH 
that the said Albert Dowling, so having the said instrumenTof’writ 
ing in lus possession as aforesaid, did then and there with 
9 intent to defraud, feloniously pass, utter and publish the same 
as true and genuine, to the said National City Bank of Wash- 
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ington, a body corporate as nublbheTthf !^d 

sa ?— S-rfe a£rs«5 

iXSssXp »&■ - — 

and government of the said Lnited States. 

Eleventh Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: t u e twenty-seventh day of No- 

JK.t ££* »i 

;r£ saw as* “ Sm - * '«" k *<*■ - 

tenor following, to wit. 


“Harry Wardman, Builder. ^ 9838 


“C. N. B. 

Washington, D. C., Nov. 26. 1909 19- 
Pay to the order of Knott & Moler $600 00/100. Six hundred 

Dollars. jj \rry WARDMAN, 

By S. P. THOMPSON, Atfy.” 

To the National City Bank Washington D. C. 

(Over face:) Not over six hundred $oW*. 

an endorsement, of the tenor following to wit. 

“Knott & Moler” 

SB £ X iftSSSiToTt-aWd B2* md 

Twelfth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

fU TW ?hf5d Albert Dowling, on the twentv-seyenth day of No- 
T pr In the vear of our Lord one thousand nine hundred and 
vember, in the > aforesaid, did have in his possession the 

nine, and at tne . j 0 f a bank check, with the 

said instrument of "J 11 , endorsement thereon, in the eleventh 

” a fall, by its tenor; and 

that the^ fad Albert Dowling, to having the fad in.tram.nt of wt 
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Si'“?,cs:r si'°si d k»"S A ,bm - * m ;»«* 

wmime. to Hi. .ml National Cilv Bank of MVImiann |'Ti 0Dd 

sss : E^s“fertst?£,9\crrr :I 

zz t m " d 

Thirteenth Count. 

And furthe G rTrien“: 0rS UP ° n their oath ^said, do 

11 IteJember.'lrThe ~!'If Dowl | ng > 011 ‘he eleventh day of 
died and nine, and at the District’"foi^d^di , tl J 0Usa " d , n ? ne hun- 

•don a certain other instrument of writing’in h^fonn of^Tt 
check, of the tenor following, to wit: g 1 of bank 

“Harry Ward man, Builder. 1333 G Street N. W. • 


Phone. Main 4191. 


No. 3340. . 


,, , Washington, D. C„ Dec 2 1909 ion 

I)oUars. t0 ° rder ° f Kn0tt * Moler * 700 00/100. Seven hundred 

_ harry wardman, 

By S. P. THOMPSON. Atfy.” 

To the National Bank of Washington, Washington, D. C. 

* 

(Over face:) Not over seven hundred $700$. 

Sid writin * in ^ 

in the year last aforesaid, and at the DistricfSrSd^r^hf 1 '’ 
and with intent to defraud foN«i „ , Kl aio ^aid, teloniously, 

thereof a certain writing in the form of'ane irl*' f ° rge 0n , the hack 
following, to wit: 8 ° f endora ement, of the tenor 

“Knott & Moler” 

against ‘the ^acVand^ and 

Fourteenth Count. 

further pres^ ^ Up ° n their oath aforesaid, do 

That the said Albert Dowling, on the eleventh day of December, 
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in the year of our Lord one thousand nine hundied and nine 
12 and at the District aforesaid, did have in his possession the 
said instrument of writing in the form of a bank check, with 
the said falsely made and forged endorsement thereon, in the thir¬ 
teenth count of this indictment mentioned and set forth by its tenor; 
and that the said Albert Dowling, so having the said instrument ot 
writing in his possession as aforesaid, did then and there, with intent 
to defraud, feloniously pass, utter and publish the same as true and 
genuine, to the said National City Bank of Washington, a body cor¬ 
porate as aforesaid, he, the said Albert Dowling, at the time he &o 
passed, uttered and published the said last mentioned instrument ot 
writing as true and genuine, well knowing the said endorsement 
thereon to be false and forged; against the form ot the statute in 
such case made and provided, and against the peace and go\ eminent 
of the said United States. 

Fifteenth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

further present: , . , , 

That the said Albert Dowling, on the twenty-fourth day ol De¬ 
cember, in the year of our Lord one thousand nine hundred and 
nine, and at the District aforesaid, did have in his possession a 
certain other instrument of writing in the form of a bank check, 
of the tenor following, to wit: 

“Harry Wardman, Builder. 

“C. N. B. No - 2883 - 

Washington, D. C., Dec. 10, 1909 19-. 

Fay to the order of Knott & Moler $800.00. Eight hundred Dol- 

larS * HARRY WARDMAN, 

By S. P. THOMPSON, Atiy.” 

To the National City Bank, Washington, D. C. 

(Over face:) Not over eight hundred $800$. 

13 and so having the said last mentioned instrument of writing 
in his possession as aforesaid, did, on the said twenty-fourth 
day of December, in the year last aforesaid, and at the District afore¬ 
said, feloniously, and with intent to defraud, falsely make and forge 
on the back thereof a certain writing in the form of an endorsement, 
of the tenor following to wit: 

“Knott & Moler” 

against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 


2—2530a 
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Sixteenth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That the said Albert Dowling, on the twenty-fourth day of De¬ 
cember, in the year of our Lord one thousand nine hundred and 
nine, and at the District aforesaid, did have in his possession the 
said instrument of writing in the form of a bank check, with the 
said falsely made and forged endorsement thereon, in the fifteenth 
count of this indictment mentioned and set forth by its tenor; and 
that the said Albert Dowling, so having the said instrument of writ¬ 
ing in his possession as aforesaid, did then and there, with intent 
to defraud, feloniously pass, utter and publish the same as true and' 
genuine, to the said National City Bank of Washington, a body cor¬ 
porate as aforesaid, he, the said Albert Dowling, at the time he so 
passed, uttered and published the said last mentioned instrument 
of writing as true and genuine, well knowing the said endorsement 
thereon to be false and forged; against the form of the statute 
14 in such case made and provided, and against the peace and 
government of the said United States. 

Seventeenth Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Albert Dowling, on the eighteenth day of Decem¬ 
ber, in the year of our Lord one thousand nine hundred and nine, 
and at the District aforesaid, did have in his possession a certain 
other instrument of writing in the form of a bank check, of the 
tenor following, to wit: 

“Harr} 7 Wardman, Builder, 1333 G Street N. W. 


Phone, Main 4191. 


No. 3391. 


Pay to the order of 
Dollars. 


Washington, D. C., Dec. 17, 1909 19-. 
Knott & Moler $800 00/100. Eight hundred 

HARRY WARDMAN, 

By S. P. THOMPSON, A tty” 


To the National Bank of Washington, Washington, D. C. 


(Over face:) Not over eight hundred $800$. 

and so having the said last mentioned instrument of writing in his 
possession as aforesaid, did, on the said eighteenth day of December, 
in the year last aforesaid, and at the District aforesaid, feloniously, 
and with intent to defraud, falsely make and forge on the back 
thereof a certain writing in the form of an endorsement, of the tenor 
following, to wit: 

“Knott & Moler” 
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against the form of the statute in such case made and provi ded , and 
against the peace and government of the said United States. 

15 Eighteenth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

fU That th'esaid Albert Dowling, on the eighteenth day December, 
in the year of our Lord one thousand nine hundred and nine, and 
at the District aforesaid, did have in his possession the said instru¬ 
ment of writing in the form of a bank check, with the said fa se v 
made and forged endorsement thereon, in the seventeenth count of 
this indictment mentioned and set forth by its tenor; and that the 
said Albert Dowling, so having the said instrument of " rlt n SJ" ' 
possession as aforesaid, did then and there, with intent to defraud 
feloniously pass utter and publish the same as true and genuine, to 
the said National City Bank of Washington a body corporate as 
aforesaid, he, the said Albert Dowling, at the time he so passed, 
uttered and published the said last mentioned instrument of writ¬ 
ing as true and genuine, well knowing the said endorsement thereon 
to be false and forged; against the form of the statute in such case 
made and provided, and against the peace and government of the 

said United States. 

Nineteenth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur- 

^ThaUhe said Albert Dowling, on the thirtv-first day of December, 
in the year of our Lord one thousand nine hundred and nine, and 
at the District aforesaid, did have in his possession a certain other 
instrument of writing in the form of a bank check, of the tenor fol- 

lowing, to wit: 


“Harry Wardman, Builder. 


No. 2920. 


Washington, D. C., Dec. 24, 1909 19—. 
Pay to the order of Knott & Moler $1000 00/100. One thousand 


Dollars. 


HARRY WARDMAN, 

By S. P. THOMPSON, AtVy.' 


To the National City Bank, Washington, D. C. 

(Over face:) Not over one thousand $1000$. 

and so having the said last mentioned instrument of writing in his 
possession as aforesaid, did, on the said thirty-first day of December 
in the year of our Lord one thousand nine hundred and nine, and 
at the District aforesaid, feloniously, and with intent to defraud, 
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falsely make and iorge on the back thereof a certain writing in the 
form of an endorsement, of the tenor following, to wit: 

“Knott & Moler” 

against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Twentieth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

That the said Albert Dowling, on the thirty-first day of December, 
in the year of our Lord one thousand nine hundred and nine, and 
at the District aforesaid, did have in his possession the said instru¬ 
ment of writing in the form of a bank check, with the said falsely 
made and forged endorsement thereon, in the nineteenth count of 
this indictment mentioned and set forth by its tenor; and that 
17 the said Albert Dowling, so having the said instrument of 
writing in his possession as aforesaid, did then and there, 
with intent to defraud, feloniously pass, utter and publish the same 
as true and genuine, to the said National City Bank of Washington 
a body corporate as aforesaid, he, the said Albert Dowling, at the 
time he so passed, uttered and published the said last mentioned in¬ 
strument of writing as true and genuine, well knowing the said en¬ 
dorsement thereon to be false and forged; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 


Twenty-first Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: 

That the said Albert Dowling, on the twenty-ninth dav of Jan¬ 
uary, in the year of our Lord one thousand nine hundred and ten, 

-1 • . . ., .. , e in his possession a certain 

other instrument of writing in the form of a bank check, of the 
tenor following, to wit: 


“Harry Wardman, Builder. 


No. 4741. 


Washington, D. C., Jan . 29, 1910 19 - 

Pay to the order of Knott & Moler $500 00/100. Five hundred 
Dollars. 


HARRY WARDMAN, 

By S. P. THOMPSON, Arty” 

To the Home Savings Bank, Washington, D. C. 

(Over face:) Not over five hundred $500$. 
and so having the said last mentioned instrument of writing in his 
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possession as aforesaid, did, on the said twenty-ninth day of 
18 January, in the year last aforesaid, and at the District afore¬ 
said feloniously, and with intent to defraud, falsely make and 
forge on the back thereof a certain writing in the form of an endorse¬ 
ment, of the tenor following, to wit: 

“Knott & Moler” 

against the form of the statute in such case made and provided, and 
against the peace and government of the said United states. 

Twenty-second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

That the said Albert Dowling, on the said twenty-ninth da\ ot 
January, in the year of our Lord one thousand nine hundred and 
ten. and at the District aforesaid, did have in his possession the said 
instrument of writing in the form of a bank check, with the said 
falsely made and forged endorsement thereon, in the twenty-hrst 
count of this indictment mentioned and set forth by its tenor; and 
that the said Albert Dowling, so haying the said instrument of writ¬ 
ing in his possession as aforesaid, did then and there, with intent to 
defraud, feloniously pass, utter and publish the same as true and 
genuine, to the Home Savings Bank of Washington, D. C„ a body- 
corporate, he. the said Albert Dowling, at the time lie so passed, 
uttered and published the said last mentioned instrument of writing 
as true and genuine, well knowing the said endorsement thereon to 
be false and forged against the form of the statute in such case made 
and provided, and against the peace and government of the said 

United States. . 

Twenty-third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, 

19 do further present: . . .. 

That the said Albert Dowling, on the second day ot April, 

in the year of our Lord one thousand nine hundred and ten, and at 
the District aforesaid, did have in his possession a certain other in¬ 
strument of writing in the form of a bank check, of the tenor fol¬ 
lowing, to wit: 

“Harry Wardman, Builder. 

C.N.B. No. 3176. 

Washington, D. C., Apr. 1, 1910 19- 
Pay to the order of Knott & Moler $250 00/100. Two hundred 

& Fifty Dollars. HARRY WARDMAN, 

By S. P. THOMPSON, Atfy” 

To the National City Bank, Washington, D. C. 

(Over face:) Not over two hundred sixty $260$. 

and so having the said last mentioned instrument of writing in his 
possession as aforesaid, did, on the said second day of April, in the 
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|gsssas 

“Knott & Moler” I 

Twenty-fourth Count. I 

further JUr ° rS af ° reSaid ’ U " 0 '‘ their oath aforesaid, do 

That in h .hp aid A]y f n I) r vli , nK ' on the said second day of April I 
20 and ,t"h, I 

writing in his possession a « a&M S ,l the ®S d , ,nstru ment of 
tent to defraud, feloniously pass utter and mfhlifh < L‘ here ' WIth in ' 
and genuine, to the said National C tv IDnl.ftr same 84 ,rue 
corporate as aforesaid lie the said n r ^ ashlr ?gton, a bod Y 

passed, uttered and publlhed "he ^id last Zn^’ ^ ^ time he *> . 

writing as true and venniup uo ii u K t - nientloned instrument of P 

thereon to be false and forged - agains^Vb ^/- 6 sa * d endorsei iient [ 

such case made and provided and against tho ° rm ° f statute in I 
of the said United States. ? g St the peace and government 

Twenty-fifth Count. 

further present 8 ^ JUr ° re Up0n their ° a 'h aforesaid, do 

in Se year Sur Sd^^Zusrnd^ifr." 66 ^^ , day ° f Feb ™-y> I 
at the District aforesaid did have in his rvw Dd ®® d anf * eleven , and 
instrument of writing in the form nf f f 881 . 011 , a certain other 
following, to wit: ° f a ballk check . of the tenor 

“Washington, D. C., Feb. 11 , 1911 191-. 


National City Bank, Washington, D. C. 


No. 4137. 


Dollars. 10 **“ **** ° f Knott * MoIer $200 00/100. Two hundred 

HARRY WARDMAN, 

By S. P. THOMPSON, Att.” 

(Over face:) Not over two hundred $200$. 

W,rdm “' ' 342 N " Y “ k A". N. W, 
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21 and so having the said last mentioned instrument of writing 
in his possession as aforesaid, did, on the said fourteenth day 
of February, in the year last aforesaid, and at the District aforesaid 
feloniously, and with intent to defraud, falsely make and forge on 
the back thereof a certain writing in the form of an endorsement, 
of the tenor following, to wit: 

“Knott & Moler” 

against tlie form of the statute in such case made and provided, and 
against the peace and government of the said l nited states. 

Twenty-sixth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Albert Dowling, on the fourteenth day of February, 
in the vear of our Lord one thousand nine hundred and eleven, and 
at the District aforesaid, did have in his possession the said instru¬ 
ment of writing in the form of a bank check, with the said false \ 
made and forged endorsement thereon, in the twenty-fitth count ot 
this indictment mentioned and set forth by its tenor; and that t ie 
«aid Albert Dowling, so having the said instrument of writing in his 
possession as aforesaid, did then and there, with intent to defraud, 
feloniouslv pass, utter and publish the same as true and genuine, to 
the said National City Bank of Washington, a body corporate as 
aforesaid, he, the said Albert Dowling, at the time he so passed, 
uttered and published the said last mentioned instrument of writing 
as true and genuine well knowing the said endorsement thereon to 
be false and forged; against the form of the statute in such 
*22 case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Twenty-seventh Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

further present i # 

That the said Albert Dowling, on the ninth day of June, in the 

vear of our Lord one thousand nine hundred and eleven, and at 
the District aforesaid, did have in his possession a certain other in¬ 
strument of writing in the form of a bank check, of the tenor fol¬ 
kwing, to wit: 

Washington, D. C., Jun- 6, 1911 191-. 

No. 10296. 

Union Trust Company of the District of Columbia. 

Pav to the order of Knott & Moler One hundred twelve and No — 
Dnll ^ GEORGE A. FULLER CO. 

j ES SE W. THORNTON, Cashier” 

Countersigned: 

JAMES BAIRD, 

Vice-President. 

$112 00/100. ; UAU : ' jj: * ' v 
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[On left margin:] George A. Fuller Co., Munsey Building, New 
York, Chicago, Boston, Pittsburg, Baltimore, Philadelphia. 

and so having the said last mentioned instrument of writing in his 
possession as aforesaid, did, on the said ninth day of June, in the 
year last aforesaid, and at the District aforesaid, feloniously, and 
with intent to defraud, falsely make and forge on the back thereof 
a certain writing in the form of an endorsement, of the tenor fol¬ 
lowing, to wit: 

“Knott & Moler” 

against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 


Twenty-eighth Count. 

23 And the Grand Jurors aforesaid, upon their oath aforesaid, 

do further present: 

That the said Albert Dowling, on the ninth day of June, in the 
year of our Lord one thousand nine hundred and eleven, and at the 
District aforesaid, did have in his possession the said instrument 
of writing in the form of a bank check, with the said falsely made 
and forged endorsement thereon, in the twenty-seventh count of this 
indictment mentioned and set forth by its tenor; and that the said 
Albert Dowling, so having the said instrument of writing in his 
possession as aforesaid, did then and there, with intent to defraud, 
feloniously pass, utter and publish the same as true and genuine, 
to the Union Trust Company of the District of Columbia, a bodv 
corporate, he, the said Albert Dowling, at the time he so passed, 
uttered and published the said last mentioned instrument of writing 
as true and genuine, well knowing the said endorsement thereon to 
be false and forged; against the form of the statute in such case 
made and provided, and against the peace and government of the 
said United States. 

Twenty-ninth Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Albert Dowling, on the twenty-fourth day of August, 
in the year of our Lord one thousand nine hundred and twelve, and 
at the District aforesaid, did have in his possession a certain other 
instrument of writing in the form of a bank check, of the tenor 
following, to wit: 

24 “Harry Wardman, Builder. 

No. 5122. 

Washington, D. C., Aug. 24, 1911 19- 

Pay to the order of Knott & Moler $150 00/100. One hundred 
fifty Dollars. 

HARRY WARDMAN, 

By S. P. THOMPSON, Att” 

To the Home Savings Bank, Washington, D. C. 

(Over face:) Not over one hundred sixty $160$. 
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and so having the said last mentioned instrument of writing in his 
possession as aforesaid, did, on the said twenty-fourth day of August, 
in the year last aforesaid, and at the District aforesaid, feloniously, 
and with intent to defraud, falsely make and forge on the back 
thereof a certain writing in the form of an endorsement, of the tenor 
following, to wit: 

“Knott & Moler” 

against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Thirtieth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Albert Dowling, on the said twenty-fourth day of 
August, in the year of our Lord one thousand nine hundred and 
ele\en, and at the District aforesaid, did have in his possession the 
said instrument of writing in the form of a bank check, with the 
said falsely made and forged endorsement thereon, in the twenty- 
ninth count of this indictment mentioned and set forth bv its tenor; 

and that the said Albert Dowling, so having the said instru- 
25 ment of writing in his possession as aforesaid, did then and 
there, with intent to defraud, feloniouslv pass, utter and 
publish the same as true and genuine, to the Home Savings Bank of 
A\ ashington, D. C., a body corporate, he, the said Albert Dowling, 
<it the time he so passed, uttered and published the said last men¬ 
tioned instrument of writing as true and genuine, well knowing the 
said endorsement thereon to be false and forged; against the form 
of the statute in such case made and provided, and against the peace 
and government of the said United States. 

Thirty-first Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: 

That the said Albert Dowling, on the twenty-third day of Decem¬ 
ber, in the year of our Lord one thousand nine hundred and eleven 
an d at the District aforesaid, did have in Ins possession a certain 
other instrument of writing in the form of a bank check of the 
tenor following, to wit: 


“Washington, D. C., Dec. 23rd, 1911. 

No. —. 


American National Bank of Washington. 

Pay to the order of Knott & Moler $35 00/100. Thirty five Dol¬ 
lars. J 

For-. 


3—2530a 


B. F. LARCOMBE.” 
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and so having the said last mentioned instrument of writing in his 
possession as aforesaid, did, on the said twenty-third day of Decem- 
ber hi the year last aforesaid, and at the District aforesaid, feloni- 
oari} and with intent to defraud, falsely make and forge on the 

the Vnn/fnll * W - nting 111 the form of an endorsement, of 

tne tenor following, to wit: 

^ “Knott & Moler” 

against the form of the statute in such case made and provided and 
against the peace and government of the said United States. 

Thirty-second Count. 

present- the Gr8nd Jul ’° rs afore * aid > u P on *eir oath aforesaid, do 

That the said Albert Dowling, on the said twenty-third dav of 
December in the year of our Lord one thousand nine hundred and 
eleven and at the District aforesaid, did have in his S the 
said 'n.-trument ol writing in the form of a bank check with the 

?aid ! r i . 111! . ldl ' and for 8 ed endorsement thereon, in the thirty-first 
conn ot this indictment mentioned and set forth bv its tenor- and 
t 'ft the said Albert Dowling, so having the said instrument of writ 

H f, 1 " w aS aforesaid ’ did ,llen and there, with intent to 

defraud, feloniously pass, utter and publish the same as true and 

genuine to the American National Bank of Washington a I cor 

poiate he. the said Albert Dowling, at the time he so p^sedOttered 

and publisned the said last mentioned instrument of writing as true 

< d genuine, well knowing the said endorsement thereon to be false 

mid forged; against the form of the statute in such made and 

State'^ ed ’ a “ d agal “ St ‘ he peace and government of the said United 

Thirty-third Count. 

further p’resenD ' 1 ' 1 aforesaid ’ u P on their oath aforesaid, do 

That the said Albert Dowling, on the thirtieth day of December 
in the j ear ot our Lord one thousand nine hundred and 
li eleven, and at the District aforesaid, did have in his posses 
»ion a certain other instrument of writing in the form of 
a bank check, of the tenor following, to wit: 8 1 

“Harry Wardman, Builder. 

No. 5254. 

Washington, D. C., Dec. 30, 1911 191- 
Not over one hundred sixty $160$. 

fifWDollai: ° rdei ° f Kn ° U & M ° ler $15 ° 00/10 °- 0^ hundred, 

HARRY WARDMAN, 

By S. P. THOMPSON, A tfy." 


' 


To the Home Savings Bank, Washington, D. C. 
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and so having the said last mentioned instrument of writing in his 
possession as aforesaid, did, on the said thirtieth day of December, 
in the vear last aforesaid, and at the District aforesaid, felomom y, 
and with intent to defraud, falsely make and forge on the back 
thereof a certain writing in the form of an endorsement, of the 

tenor following, to wit: 

“Knott & Moler” 

against the form of the statute in such case made and provided, and 
against the peace and government of the said l mted fetates. 

4 

Thirty-fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

fU That thTsaid Albert Dowling, on the said thirtieth dav of De¬ 
cember, in the year of our Lord one thousand nine hundred and 
eleven, and at the District aforesaid, did have in his possession the 
said instrument of writing in the form of a bank check, with the 
said falselv made and forged endorsement thereon, in the 
28 thirtv-third count of this indictment mentioned and set forth 
by its tenor; and that the said Albert Dowling, so having the 
said instrument of writing in his possession as aforesaid, did then 
and there, with intent to defraud, feloniously pass, utter and publish 
the same as true and genuine, to the Home Sayings Bank of Wash- 
ington, D. C., a hodv corporate, he, the said Albert Dowling, at the 
time he so passed, uttered and published the said ast mentioned in¬ 
strument of writing as true and genuine, well knowing the said 
endorsement thereon to be false and forged; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 

Thirtv-fifth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

That the said Albert Dowling, on the third day of January, in 
the year of our Lord one thousand nine hundred and twelve, and 
at the District aforesaid, did have in his possession a certain other 
instrument of writing in the form of a bank check, of the tenor fol- 
lowing, to wit: 

“No. 78. Washington, D. C., January 3rd, 1912. 

Citizens Savings Bank, 1406 New York Avenue N. W. 

Pav to the order of Knott and Moler $30 00/ . Thirty and 

no/100 Dollars. A p OTENgHAW j R ” 

In full of acct. 1726 Swann St. for “Lime.” 
and so having the said last mentioned instrument of writing in his 
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possession as aforesaid, did. on the said third day of Jan- 
umv. in the year last aforesaid, and at the District aforesaid 
w ? nd ", lth intent to defraud, falsely make Tnd 

dorsement, of the tenor following, to g ° f ^ en ‘ 

“Knott <fc Moler” 

aSins! !h! f ° rm ° f H le StatUte in such ease made and provided and 
again, t the peace and government of the said United States. 

Thirty-sixth Count. 

further present^' ^ " P ° n their oath aforesaid . d ° 

in oTo\^S Sd fwet"S 

at the District aforesaid, did have in his possession the a d in’stni 

ills =is«|ssa 

ii p ’’f- ***> •"■tVnbiiihrfih. ,r„“ 

government^ thTsai^Uni' Statw* 5 ’ *"* ***'** th * **** and 

seventh Count, 

” dc/further p™""™'•*""* ,hei » »Ib «for«,id, 

a™*“ essi rc s 

“Harry Wardman, Builder. 

No. 5269. 

Washington, D. C., Feb 3 1Q19 ro 
Dollars. 10 ^ ° rder ° f Kn ° U * Moler * 100 00/100. ’one hundred 

HARRY WARDMAN, 

By S. P. THOMPSON, Atf-.” 

To the Home Savings Rank, Washington. D. C. 

(Over face:) Not over one hundred $100$. 
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isssSiili 

a certain writing in the form of an endorsement, of the tenor to 
ing, to wit: „ Knott * Moler” 

against the form of the statute in such case made and provided, and 
against the peace and government of the said l mted S tales. 

Thirty-eighth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

fU TW tWdd Albert Dowling, on the third day of February in 
the vear of our Loih one thousand nine hundred and twelve. 
31 and at the District aforesaid, did have in his possession he 
said instrument of writing in the form of a bank check, with 
the said falsely made and forged endorsement thereon, in the thirty- 
seventh count of this indictment mentioned and set forth by its 

tenor ; and that the said Albert Dowling, so there' 

ment of writing in his possession as aforesaid, did then and tliere, 

with intent to defraud, feloniously pass, utter and publish the same 
as true and genuine, to the Home Savings Bank of W ashington. 
D F a bod/corporate, he, the said Albert Dowling, at the time lie 
To missed uttered and published the said last mentioned instrument 
of writing as true and genuine, well knowing the sa.d endorsemen 
thereon to lie false and forged; against the form of the statute in 
such case made and provided, and against the peace and government 

of the said United States. 

Thirty-ninth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

SI SLtep S E 

the tenor following, to wit. 

‘‘Washington. D. C., 2/24, 1912. 


The Commercial National Bank. 


No. —. 


Pay to the order of Knott and Moler $63 00 —. Sixty three and 
no/100 Dollars. HARRY A. KITE.” 

and so having the said last mentioned instrument of writing 
32 “ his possession as aforesaid, did, on the said twenty-fourth 

1 day of February, in the year last aforesaid, and at the District 
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aforesmd feloniously, and with intent to defraud, falsely make and 
for^e on the back thereof a certain writing in the form of an en¬ 
dorsement, of the tenor following, to wit: 

“Knott & Moler” 

K2 it f0rn ' ° f !! ,e * ,atu,e in su , oh «** made and provided, and 
against the peace and government ot the said United States. 

Fortieth Count. 

further presTnt’"' 1 a<V,resi,id - u P on ‘heir oath aforesaid, do 

That the said Albert Dowling, on the said twenty-fourth dav of 
February in the year of our Lord one thousand nine hundred and 
t«elve. and at the District aforesaid, did have in his possession the 
said instrument of writing in the form of a bank check with the 
said falsely made and forged endorsement thereon, in the tliirtv- 
mnth count of this indictment mentioned and set forth hv its tenor- 
and the, the said Albert Dowling, so having the saTd instnnnent of 
utting in his possession as aforesaid, did then and there, with intent 
to defraud, feloniously pass, utter and publish the same as true and 
genuine, to 1 he Commercial National Bank of Washington a bodv 

S 'J 16 ' , d / e rT 1 . Alb e. rt Dow 'ms. at the time he so passed 
uttered and published the said last mentioned instrument of writing 

as true and genuine, well knowing the said endorsement thereon to 

lie false and forged: against the form of the statuTe "n such ea " 

oTtt ^ ^ — a " d government 

Forty-first Count. 

further present-"' 1 a! ° Te ™ id > u P«n ‘heir oath aforesaid, do 

year h of our Lord on^diouMral'nine h^ in tlle 

District aforesaid did h., v » i , j • nunrt . red and twelve, and at the 

rsf * - & s sjtse irtsaas 

“John II. Nolan, Contractor and Builder, 1413 G Street N. W. 

The Commercial National Bank of Washington. D. C. 

Washington, D. C., Mch. Ut, 1912. 

No. 7157. 

Do£L“ lh ' Kn ”“ * M °'» » » -.Fifty «,d no/100 

JOHN H. NOLAN.” 

To the Commercial National Bank. Washington, D. C. 15-10. 

(Over face:) Not over fifty dollars $50$. 



ALBERT BOWLING VS. UNITED STATES OF AMERICA. - ■ 

nnH so hiving the said last mentioned instrument of writing in his 

£=£ sHsrS.'U Z -SMS SSAtM St 

with intent to defraud, falsely make and forge on tide back thereof 
a certain writing in the form of an endorsement, of the tenor fo 

lowing, to wit: 

“Knott & Moler” 

•ieain«t the form of the statute in such ease made and provided, and 
against the peace and government of the said United States. 

Forty-second Count. 

And the Grand Jurors aforesaid, upon their oath afore- 

34 STSraS Dolling, on the «M to - 

March in the year of our Lord one thousand nine hundred and 
twelve and at the District aforesaid, did have in his possession he 
said insCment of writing in the form of a bank check, with the 
‘ c i | nnde -md forced endorsement thereon, in the forty fir^t 
:’l If ii" Siiid mentioned and se, forth by its tenor; and 

genuine Albert Dowling, at the time he so passed, 

corporate, lie. l e ■ » - mentioned instrument of writing 

«“f ed ;; 'i e '\ n k uv ng 1 said endorsement thereon to 

“ »T , / fo wd’ main the form of the statute in such case 

the p.« -i government of ,h, 

said United States. CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

Endorsed: Criminal No. 28226. United States vs. Albert Dowling. 
Forgery and uttering. 
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teases * 

RALEIGH Id. MOLER. 

S PERCY THOMPSON. 

J. F. B. GOLDNEY. 
EDWARD E. SWANN. 
CHARLES H. ECKSTEIN. 


A true bill: 


ERNEST E. HERRELL, Foreman. 
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Supreme Court of the District of Columbia. 

Friday, October 4th , A. D. 1912. 

Court resumes its session pursuant to adjournment, Mr. Justice 
Ashley M. L»ould, presiding. 

* * * * * * * 

No. 28226. 

United States 
vs. 

Albert Dowling. 

Indicted for Forgery and Uttering. 

Come as well the attorney of the United States as the defendant 
in proper person, according to his recognizance, and bv his attorney 
Andrea A. Lipscomb. Esquire; whereupon the defendant being ar¬ 
raigned upon the indictment, the reading of which is waived pleads 
l leieto not godly, and for trial puts himself upon the country and 
the attorney of the United States doth the like. ' ’ d 

36 Supreme Court of the District of Columbia. 

Friday, November loth, A. D. 1912. 

.. q. ™ tunics its session pursuant to adjournment, Mr. Jus- 
tice Stafford presiding. ’ 

******* 

. Co " le ;'« ain the parties aforesaid, in manner as aforesaid and the 
jury that was respited yesterday; and thereupon the said jury after 
hearing the arguments of counsel and the charge of the Court upon 
their oath say that the defendant is guilty in manner and form as 
c nuged m the 13th and 14th counts of the Indictment but is not 
guilty on the 1st, 2nd, 3rd, 4th, 5th, 6th, 7th 8th 9th ’ 10th n a 
12th. 15th. 16th. 17th 1 Kth uni. -m.i,’ o,L .,A a , llth 


die,men, , whereupon the bail in ,’his cas^i^d tooneTho" 
Klrnish the'same defendaut * granted until November 18th to 

Supreme Court of the District of Columbia. 

Saturday, November 23rd, A. D. 1912 
ti JskXd P “ r ' 0 " nl “ *<'>'“»•. Mr. Ju» 

* ♦ * * * » * 

Come as well the attorney of the United States as the defendant 
in proper person, according to his recognizance and by Ids 
37 attorneys Andrew Lipscomb and A. Carter Pope Esquires- 
whereupon the defendant’s motion for a new trial <Eg 
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on to be heard, after argument, it is by the Court overruled: and 
thereupon it is demanded of the defendant, what further he has to 
say why the sentence ot the law should not be pionounced against 
him and he says nothing except as he has already said: whereupon 
it is considered by the Court that for his said offense, the said de¬ 
fendant be imprisoned in the penitentiary (as designated b } the 
Attorney General of the Lnited States) for the period of ti\e ^ear?, 
to take effect from and including the date of arrival of said defend¬ 
ant at said Penitentiary: and thereupon the defendant by his at¬ 
torneys notes an appeal to the Court ot Appeals of the Distiict ot 
Columbia, from the judgment of the court in this case: whereupon 
the Court fixes the bond for costs on Appeal at fifty dollars and 
the bond for appearance of the defendant at one thousand dollars, 
in default of which latter, the defendant is committed to the \\ ash- 
ington Asylum and Jail: and thereupon the defendant enters into 
a recognizance in the sum of one thousand dollars with John K. 
Dean as surety, to forthwith surrender himself to the Marshal ot this 
District to be dealt with and proceeded against according to law in 
case the judgment appealed from shall be affirmed, or the appeal 
for any cause dismissed, or the judgment be reversed and a new 
trial ordered, or if lie the said defendant depart the Court without 

leave. 


38 


Memorandum. 


December 17, 1912.—Appeal bond approved and filed. 

Supreme Court of the District of Columbia. 

Thursday, January 2nd , 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford, presiding. 

* * * * * * * 

It is ordered by the Court that in the above entitled case the time 
for settling the Bill of Exceptions be extended to and including the 
14th day of January, 1913, and the time for filing the Transcript 
of Record on Appeal, be extended to and including February 6th, 

1913. 

Supreme Court of the District of Columbia. 

Tuesday, January 14 th, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford, presiding. 

* * * * * * * 

Upon motion of the defendant by his attorney, it is considered 
by the Court that the time for settling the Bill of Exceptions in this 
case be and is hereby extended to and including the twentieth day 
of January, A. D. 1913. 


4—2530a 
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Memorandum. 


nuar> 191 3-—1 hue to settle and file Bill of Exceptions ex¬ 

tended to January 25th. 1913. inclusive. 

Supreme Court of the District of Columbia. 

Saturday, January 2 oth, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

Now comes here the defendant by his attorney F. Edward Mitchell, 
Esquire, and prays the Court to sign and make a part of the record, 
his Bill of Exceptions taken during the trial of this case, which is 
accordingly done, nunc pro tunc; whereupon it is considered by the 
court that the time for filing the transcript of record on appeal in 
the Court of Appeals, in this case, he, and is hereby, extended to and 
including February 17th, 1913. 

Bill of Exceptions. 

Filed January 25, 1913. 

******* 

Be it remembeied, that at a trial of this case before Mr. Justice 
Stafford and a jury regularly empaneled and sworn to try the issues 
theiein the go\ eminent introduced testimony tending to prove that 
the defendant was and tor many years had been salesman and col¬ 
lector for Knott & Moler, a firm engaged in manufacturing and sell¬ 
ing lime and some other building material, making substantially all 
sales for the firm and collecting by far the greater part of monies 
becoming due to the firm from its sales; that the checks in 
40 question were some of the checks that had been received by 
the defendant from customers of the firm in payment or part 
payment for such sales; that Raleigh H. Moler, a member of the 
hrm, was the only person authorized to sign or indorse the firm 
name on checks; that the indorsement upon each of said checks 
purporting to be that of the firm was not made by said Moler but 
was made by the defendant, whose individual name appeared upon 
the back of each of said checks under that of the firm; that the de¬ 
fendant procured the cash upon each of said checks by presenting 
he same at the bank on which it was drawn, forging the name of 
the firm upon each, as above stated, and indorsing each with his 
own name at the time when he procured the cash thereon; that al- 
hough it was his duty to pay over to the firm in each instance the 
whole amount thus received by him, the defendant turned over a 
part only of such proceeds in each instance, appropriating the re- 
mamder to his own use; that the firm had no knowledge that said 
checks had been given but understood that the payments had been 
made m cash, and entered upon its books credits to its customers of 
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the amounts turned over to it by the defendant in each instance. 
The books of the firm were produced and said Moler testified in 
respect- to the items corresponding to said checks and such receipts 
from the defendant, showing a discrepancy in each instance. 1 e 
defendant during the progress of the government s case admitte< 
that he had procured the cash upon each of said checks but ctnmeG 
that be had turned over the full amount in each instance, the ae- 
fendant seasonably objected to the government being allowed to show 
any discrepancy between the amount of the check and t le 
41 amount accounted for by the defendant to the firm as ton¬ 
ing been received from the customers upon the ground that 
such evidence had no tendency to prove a forgery or uttering, but 
rather to prove an embezzlement, but the court allowed the govern¬ 
ment to show such discrepancy in respect to each of the checks as 
being a part of the same transaction and as tending to show the 
fraudulent intent necessary to make out the crime of forgery. Io 
this ruling the defendant excepted and his exception was duly noted 

and allowed. , ,. , , , u . 

The government further introduced evidence tending to show that 

one Harry Wardman was the largest customer of said firm and that 
his account was often as much as one thousand dollars for a month 
and sometimes more; that all the checks from W ardman to the firm 
had been delivered to the defendant by one Hobbs, \\ ardman s 
bookkeeper, with whom the defendant usually adjusted the ac¬ 
counts; that as to all the checks mentioned in the indictment, ex¬ 
cept one, the entries upon the firm’s books showing the cash re¬ 
ceived by the firm were in the handwriting of Moler, but that as to 
one of said checks, namely that mentioned in the thirteenth and 
fourteenth counts, the entry was in the handwriting of the defend¬ 
ant himself and that whereas that check was for seven hundred dol¬ 
lars and whereas the defendant admitted at the trial that the amount 
received by him was seven hundred dollars, the amount credited to 
that customer upon the books of the firm in the entry made at the 
time by the defendant himself was only five hundred dollars. As to 
the entries of credits made by Moler the defendant claimed that 
thev were not correct insofar as they differed from the amounts of 
the checks, but as to this check of seven hundred dollars and 
42 his own entry of credit of five hundred dollars be stated that 
he could not give any explanation. It was upon these two 
counts, the thirteenth and fourteenth, that he was found guilty by 
the jury. Upon all the other counts he was found not guilty. 

The defendant introduced evidence tending to show that all of 
the alleged forged indorsements were genuine, that the checks were 
indorsed with the firm name by Moler and turned over to him to 
collect, whereupon he endorsed his own name under the firm’s en¬ 
dorsement collected the full amount of the checks and turned o\er 
the full amount in each instance to the firm through Moler. The 
defendant himself testified that the sales to Wardman were made 
at the rate of sixty-five cents per barrel for lime and that this was 
known to Moler and the firm but that the charges were made at the 
rate of seventy cents per barrel upon the firm’s books in order to 
deceive its other customers; whereupon in cross examination of the 
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defendant the government was allowed to ask the defendant if 
Moier had not made out a bill against Wardman at the rate of 
seventy cents per barrel as charged upon the firm's books, and if 
lie, the defendant, had not changed the bill without the knowledge 
°\ i ?i?™ t0 sixty-five cents per barrel and settled upon that basis 
vitii Wardman. lo which questions the defendant objected on the 
ground that it would tend to prove embezzlement hut the objection 
was overruled and an exception noted. Thereupon the defendant 
admitted that he had made the changes hut that it was in accord¬ 
ance with the understanding between Wardman and Knott & Moier 
that the charge should he sixty-five cents. In further cross 
examination the government was permitted to ask the de¬ 
fendant in respect to deposits made by him in bank to his 
ovn credit of about the same amounts claimed by the government 
to have been appropriated by him from the proceeds of said checks 
at or immediately following the dates when said checks were cashed 
and vas permitted to ask him what his income was from all source* 
and to cross examine him in some detail touching his various sources 
°* ome > seeking to show therefrom that the defendant had not 
sufficient sources of income to account for the deposits he made in 
bank except upon the supposition that he had been appropriating 
a part of the proceeds of the checks in question. Said questions 
were asked against the objection of the defendant and an exception 
thereto was allowed and noted, hut at the close of the whole of the 
evidence the defendant moved that all this class of testimony he 
excluded from the consideration of the jury and the court ^ranted 
the motion and instructed the jury to disregard it. While 7he de¬ 
fendant was thus being cross examined as to his various sources of 
~e he had testified that one of such sources was commissions 
which he received from the sale of sand and that one of the persons 
paying him commissions was John Burke. In rebuttal the govern- 
ment called said Burke and asked him whether he had ever paid the 
defendant any such commissions and he denied it. To this ques¬ 
tion and answer the defendant objected and excepted. This question 
and answer was covered by the motion and order last mentioned 
While the government was putting in its case in rebuttal and had 
upon the stand said Hobbs, a bookkeeper for Wardman, and while 
he was being cross examined by the defendant, the defendant asked 
said Hobbs if he had not with him other checks from Ward- 
44 man to said firm and being answered in the affirmative asked 
to have said chec ks produced and admitted in evidence The 
offer was excluded on the ground that the offer was out of time as 
the defendant had closed his case and was not in cross examination 
ot the witness as Hobbs had not been asked anything bv the Govern 
ment concerning said checks. To this ruling'and exclusion the de- 
fendant excepted. 

The books of said firm had been admitted in evidence without 
objection on the part of the defendant as had likewise the checks 
mentioned in the indictment and when the government offered to 
show by a witness who had examined the books what they showed 
in certain particulars requiring computation, the defendant objected 
to any such testimony being given, insisting that it was his desire 
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that the books themselves the^ume 

court understood from the c ™>? e j • argU ment to the 

the books and checks by the /f p en £| a ^ t U ' S well as of the govern- 
jury that it was the desire of the detendant as ' ei & the i r 

ment that the books and checks s ou . The books and 

room when they retired to consider of l ^ir verdict iderable 

the checks had not been examined by the ju wa j 

during th. “*> « £Si"S. L“3fl jury *». 
to the charge and at the close t e checks that had been 

they might take with them t „ thereupon one of the 

received in evidence and the books as* takiiw either the books or 
defendant’s counsel objected to the jury 8 might look at the 

books were spread out on a tableIhaUh'eTshlould examine 
allowed to examine them, b g r admitted in evidence. 

for the defendant arose and stated t^h @ d ^ u hfld undeK t 00 d 
SrtX'Sunse^hadd^tlMt^ 

nt XS.V ml ta «(~J ■"? “ “gn .nl £ 

court granted, and the defend. J ' ■ « u( .h case made and 

this bill of exceptionsi according to the the Just ice 

provided, wordinrfy algne .id wait this the defend- 

Etlf .1 «“JtS! ~ for SI th» 25th day of January. A. D. 
19i3. WENDELL P. STAFFORD, Mice. 

46 Directions to Clerk for Preparation of Transcript of Record. 

Filed February 10, 1913. 

* * * * * * .* 
ta a Qtt? • THp clerk of the Supreme Court of the District of Co* 
i w U menare the transcript of record in this case for the 

SS of AppS of the District on appeal by defendant to consist 
of the following records, papers and memoranda. 

2. Mem 1 of verdict'of guilty on 13th, 14th counts and not guilty 
as to the remaining counts. 

3 Mem. motion for new trial. , . , , 

£ a « « “ “ overruled and judgment. 
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transcript'of* record.' Si ° n tin ' e f °'' bi " of and 

transcript" of'recorcL 8 ' 011 ° f f ° P fiHng bil1 of “«>Ptions and 
o' w 11 of Exceptions signed, sealed and filed. 

9 Fntrv f "" e j 1 ’ filln K .transcript of record extended. 

10. oS£ tt 7XkT lng aml “ ealing ° f bil1 ° f —eption,. 

F. EDWARD MITCHELL 

F., 

Att’y for Def’t. 

i o Mr. John R. \ oung, Clerk of Supreme Court, D. C. 

Memorandum. 

...SSTii’viSfsSfe.'- T """ i " 1 '“ h » «-« 

Assignment of Errors. 

Filed February 19, 1913. 

* * * ^ 

adversely 6 ^' Id!'! d^fiJTs 1K "' e h 5T einaft S r na, " ed Point/decided 

1st. The Court erred in allowing the governor ttnZ™ 
discrepancy between the -imnunf J f f .f i t0 ‘ hmv aii y 

counted for bv the defendant to thp Hr ° 1G °\ an -^ * V 5 amount ac- 

show the fraudulebCen, , IF* ** *? ding *° 

fendantTfhad^ot ",1°^? to ask thf£ 

ISlilgggiiiip 

"°3rd 'tI' 1 r P r? e en ' b ? zzle,nen . t - but not forgery. gr " U " d that 11 
fendant reBSnKd^to n Sii£^^™“b^ k ^ k jJJ e de ' 

48 s^^issrj^ss 

fZ x- s t of 

count for the deposits he made t tX"* S T Ces ° f income *> a <> 

£**„«“ *- ***** • p« '^StJTTSS 


■ Sit - - 
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4th. The Court erred in refusing to permit the government wit¬ 
ness Hobbs on cross-examination by the defendant to have the othe 
checks than those lie had testified to, produced and admitted in 
evidence from Wardman to the firm, said Hobbs having admitted 

that he had with him other checks. . , . ,. 

5th. The Court erred in allowing the jury against the objection 

of the defendant after the Court’s charge to look at the checks be¬ 
fore leaving said room and likewise ^“^ J'mTCHELL, 

Attorney for Defendant. 


49 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1 John R. Young, Clerk of the Supreme Court of the District of 
Columbia, herebv certify the foregoing pages numbered from 1 to 
48, both inclusive, to lie a tme and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the Lnited States ot America 
vs. Albert Dowling, Criminal No. 28226, as the same remains upon 

the tiles and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, m said District, 

this 3rd day of March, 1913. 

I Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2530. Albert Dowling, appellant, vs. Urn ted States ° f 
Court of Appeals, District of Columbia. 1 lied Mar. 8 , 1913. Hen y 

W. Hodges, clerk. 





mmmm 


D1StRl C1 iCWi'C OQ3wQ\ A 
FILED 


April Term, 1 


Albert Dowling, Appellant, 


United States of America, Appellee 


No. 2530. No. 8 Special Calendar 


BRIEF FOR APPELLANT 


F. Edward Mitchell, 
Andrew A. Lipscomb, 
Attorneys for Appellant 


















IN THE 


(Court uf Appeals, liatrtt of QUnt 




Albert Dowling, Appellant, 

v. 

United States of America, Appellee. 


No. 2530. No. 8 Special Calendar. 


STATEMENT OF THE CASE. 

Appellant was charged in an indictment of forty-two 
counts with forging and uttering twenty-one checks be¬ 
longing to the firm of Knott and Moler, in whose employ 
he had been for a number of years as a salesman and col¬ 
lector. (R., p. 26.) Raleigh H. Moler testified positively 
that in each instance the firm name of Knott and Moler 
was forged by the appellant, whose name also appeared on 
each of the checks (R., p. 26) and the appellant testified 
with equal certainty that each of the checks bore the gen¬ 
uine endorsement of the firm made by said Moler, and 
turned over to him to be cashed (R., p. 27). That in order 
to cash them he had endorsed his own name on each of 

















said checks, had collected the full amount and in each in¬ 
stance had turned the entire proceeds over to said Moler 
(R., p. 27). There was thus presented to the jury a sharp 
clean-cut issue of veracity between the said Moler 
and appellant and the jury decided that issue in 
appellant’s favor in twenty of the twenty-one in¬ 
stances mentioned in the indictment and returned a 
verdict of not guilty on forty counts thereof, and 
as to one check only, they found in favor of said Moler 
and returned a verdict of guilty thereon, the forgery and 
uttering of such check being contained in the thirteenth and 
K.mh counts of the indictment. On this verdict the 

in sentenced the appellant to serve a term of five years 
in ilic penitentiary, and from the judgment this appeal is 
taken. 

ASSIGNMENTS OF ERROR. 

1. The Court erred in allowing the Government to show 
any discrepancy between the amount of the check and the 
amount accounted for by the appellant to the firm. 

2. The Court erred in allowing the government to in¬ 
quire as to the changing of the bill from 70 cents to 65 
cents by appellant and as to a settlement with Wardman 
on that basis and in the admission of other evidence which 
tended to prove embezzlement. 

3. The Court erred in allowing the government to in¬ 
quire as to the financial condition of appellant. 

4. The Court erred in refusing to permit the govern¬ 
ment witness Hobbs to produce the checks the witness had 
admitted he had with him from Wardman to the firm of 
Knott and Moler, other than the checks mentioned in the 
indictment. 






5. The Court erred in allowing the jury, against the ob¬ 
jection of the appellant, after the case had been given in 
their charge, to examine the books and checks. 

ARGUMENT. 

First, Second and Fourth Assignments of Error. 

The first, second and fourth assignments of error 
may be considered together. They include the allowance 
by the Court of the Government to show the alleged dis¬ 
crepancy between the sum of the check mentioned in the 
thirteenth and fourteenth counts of the indictment and the 
amount credited in the books of the firm by appellant; the 
alleged change of bill by the appellant from seventy cents 
per barrel for lime to sixty-five cents; and the alleged dis¬ 
crepancy between the books and the checks generally. 

In each case, it is submitted the trial court erred. The 
checks mentioned in the indictment covered a period of 
time from September 6, 1909, to March 1, 1912 (R., pp. 2 
and 22.) The appellant had been in the employ of the firm 
for many years as salesman and collector (R. p. 26) making 
substantially all sales and collecting by far the greater part 
of the monies becoming due to the firm; that the checks in 
question, twenty-one in all, were some of the checks that 
had been received by appellant in payment or part payment 
of such sales; that appellant turned over a part only of the 
proceeds in each instance, appropriating the remainder to 
his own use; that the firm had no knowledge that said 
checks had been given, but understood that the payments 
had been made in cash (R., p. 26) ; that Moler entered cred¬ 
its on the book of the amounts turned over by appellant and 
“testified in respect to the items corresponding to said checks 
and such receipts from defendant (appellant) showing 
a discrepancy in each instance” (R., p. 27). Admitting for 
the sake of argument the truth of all of the above it could 
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not be said to prove anything else than the offense of em¬ 
bezzlement of certain sums of money that had come into 
the hands of appellant in the course of his employment, 
which he converted to his own use, with this element of the 
weakness of such charge strikingly shown in the bill of ex¬ 
ceptions, viz.: that if the items in the book corresponded 
with the checks, there could be no discrepancy in each in¬ 
stance and if there was no discrepancy but a correspond¬ 
ence between the books and the checks, there was no ap¬ 
propriation or embezzlement. 

How did this money come into the hands of appellant ? 
If in the course of his employment as a part of the money 
collected by him he should have been charged with embez¬ 
zlement and being confronted with that charge would have 
been prepared to meet it, but to drag it in on an indict¬ 
ment charging forgery, with no notice to the defendant, is 
so greatly to his prejudice that the judgment should not be 
allowed to stand. Certainly forgery was not necessary 
to obtain the money for appellant collected by far the great¬ 
er part of monies due the firm and was therefore in posses¬ 
sion of the firm’s monies without the necessity to commit 
the additional offense of forgery to obtain it. Moler testified 
he forged the endorsement of the firm name. Appellant 
testified that Moler endorsed the firm name and turned the 
checks over to him to collect. That is the natural thing to 
have happened for he was the firm’s collector. Moler was 
the man who kept the book on which the credits w^ere en¬ 
tered. What place had the book in the case? It was in 
Moler’s handwriting. Appellant could not by admission 
make relevant or material that which was irrelevant and 
immaterial nor could the single entry in appellant’s hand¬ 
writing become, because of that fact, relevant or material 
to the question of whether he had forged the endorsement 
on a check dated Dec. 2, 1909, not quite three years be- 
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fore his trial for the offense alleged. Is it any wonder 
that “he could not give any explanation?" In the multi¬ 
tude of transactions covering the period of time mentioned, 
suddenly confronted on cross-examination with a book 
which had no right in the case, is it surprising that he should 
not recall the events of three years before. What did it 
prove? No stretch of the imagination can make it reach 
an antecedent forgery, for if he desired funds unlawfully 
he had possession of all of the collections of the firm. 

It was allowed by the court on the theory that it was a 
“part of the same transaction and as tending to show the 
fraudulent intent necessary to make out the crime of for¬ 
gery.” 

Happening hours, perhaps days, maybe months, after the 
cashing of the check, it is submitted that it was no part of 
the transaction by which the appellant obtained the money 
on the check sometime before and how it can be urged that 
a person by his acts in the future can express an intent of 
the past or present is incomprehensible. 

The jury acquitted on twenty other checks where there 
was an alleged discrepancy. Was it because they deter¬ 
mined that the difference in the other instances were em¬ 
bezzled and that there was no proof before them that the 
endorsements were forged? 

The endorsements were all alike, and right here it might 
be well said that in such a case it was vital error no matter 
whether out of time or in time whether in direct or cross- 
examination, whether in chief or in rebuttal, not to allow 
the witness Hobbs to produce the other checks which he 
said he had with him on the witness stand (R., p. 28) and 
which Wardman had given Knott and Moler. The ques¬ 
tion was a close one, one of two men were telling an 
untruth, Moler had testified that the firm had no knowledge 
that said checks had been given, but understood that the 
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payments had been made in cash (R., p. 26). Appellant 
had said Moler always endorsed the checks and turned them 
over to him to collect (R., p. 27). 

In the course of three or more years Hobbs, Wardman’s 
bookkeeper, had other checks which his employer had given 
the firm; they could not have been forgeries or they would 
have been included in the indictment; they were therefore 
genuine and should have been admitted and would have thus 
established a standard of comparison for the disputed 
checks, and further, that it was the custom of Wardman to 
pay by check and Moler knew it and could not have been 
mistaken when he testified the payments had been made in 
cash. 

It is also true that the admission of the bill which the 
firm had made out to Wardman and which appellant was 
asked as to changing from 70 cents to sixty-five cents per 
barrel was prejudicial to the appellant. It could have no 
other effect than to confuse the issue, and as was said in 
Boyd v. L. S., 142 U. S., 450-58, “all that it could tend 
to prove was the depraved character of the accused.” 

These matters admitted against the objection of the ap¬ 
pellant were all evidences of other crimes than the one 
charged. 

They do not come within the rule laid down by the Su¬ 
preme Court of the United States in the case of 
Moore v. U. S., 150 U. S., 57. 

They seem to fall within the scope of the decision of this 
court in the case of 

Ryan v. U. S., 26 App. 74. 

which case while announcing the same rule as above cited 
held that the possession of a forged document was im¬ 
properly admitted on a charge of larceny, and while the 
Court refused to reverse because of the admission of the ap¬ 
pellant it stated that the charge of forgery was too remote 
to be blended or connected with the larceny. 
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THIRD ASSIGNMENT OF ERROR. 

The Court erred in allowing an inquiry into the financial 
condition of the appellant and in allowing the witness Burke 
to be asked as to payment of commissions on the sale of 
sand to appellant. 

It is too well settled to need argument that inquiry into 
the financial condition of a defendant on the charge of for¬ 
gery is inadmissible, but some of the more recent cases on 
that question are. 

Leath v. State, 132 Ala., 26. 

State v. Tull, 119 Mo., 421. 

Devere v. State, 5 Ohio Cir., 509. 

That the Court recognized the error thus committed 
and sought to cure it by granting the motion to strike out 
and directing the jury to disregard it, it seems to us did not 
and could not aid the appellant and he was greatly preju¬ 
diced thereby. 

While the Federal rule has rigorously held that instruc¬ 
tions to disregard improper evidence cures error, we feel 
that the case here is the exception that proves the rule. With 
a close question as between two men as to a transaction, the 
slightest thing may turn the scale in favor of the one or 
the other and it is asking too much of the human mind to 
eliminate impressions gained by the improper admission of 
prejudicial matter in evidence. The testimony of Burke 
for instance as to the commission might be forgotten by 
the juror, but did he also forget that if Mr. Burke was 
truthful, the appellant was untruthful and then resolve in 
favor of Moler because of this apparent untruth. 

A number of instances of where Courts have held that 
an instruction to disregard did not cure error might be 
given, but we mention a few only. 
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Raymond v. Com., 123 Ky., 368. 

Britton v. Com., 123 Ky., 411. 

Thompson v. State, 6 Okla. Cr., 50. 

Rice v. State, 51 Tex. Cr., 285. 

It seems to ns that the mild injunction of the Court to 
disregard could not assure to the appellant in this case a fair 
and impartial trial and that this assignment because of the 
peculiar conditions of the case should be resolved in favor 
of appellant and a new trial awarded. 

FIFTH ASSIGNMENT OF ERROR. 

The last assignment of error beyond doubt or question 
should insure a reversal of this judgment. The bill of ex¬ 
ceptions states that “the books of the firm had been admitted 
in evidence without objection on the part of the defendant, 
certainly that could only mean that the books in so far as 
they were relevant or material, and it is as surely true that 

thev contained a mass of irrelevant and immaterial mat- 
* 

ter. It is then stated that “the government offered to show 
by a witness who had examined the books what they showed 
in certain particulars requiring computation”. It should 
not be surprising that the defendant’s counsel should object 
to the above for it is well settled law that such a course is 
unwarranted in any case. 

The bill of exceptions then continues as follows: “The 
Court understood from the course of the trial and the 
treatment of the books and checks by the defendant’s coun¬ 
sel in argument to the jury that it was the desire of the de¬ 
fendant as well as of the government that the books and 
checks should be taken by the jury to their room.” How 
the Court understood such a thing does not appear. The 
defendant’s counsel could not have said that such was his 
desire or the Court would have so stated in the bill of ex- 
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The judge may allow documents forming part of the 
record of the trial, or properly used before the jury on the 
trial such as the indictment, plea, bill of particulars, etc., 
to be taken to the jury room, other documents must not be 
taken out. 

State v. De Long, 12 Iowa, 453. 

Henold v. Com., 10 Ky. L., 70. 

Masterson v. State, 144 Ind., 240. 

Jones v. State, 89 Ind., 82. 

People v. Dowdigan, 67 Mich., 92. 

Johnson v. State, 27 Fla., 245. 

In Dunn v. People, 172 Ill., 582, the Court held it not to 
be the exercise of a sound discretion to deliver to the jury 
in a murder trial for use in the jury room, written dying 
declarations introduced in evidence, where the Court rules 
that certain portions of the written statement indicated by 
marks are not admissible, notwithstanding that it orally di¬ 
rects the jury not to consider such marked phrases. 

Where a portion of a book, paper or document is ex¬ 
cluded from evidence the jury should not be permitted 
to take the paper on retirement unless something is pasted 
over the excluded portion, or it is separated from the ex¬ 
cluded portion. 

Sargent v. Lawrence, 16 Tex. Cir. App., 540. 

Rich v. Hayes, 97 Me., 293. 

These are civil cases, but it will be noticed the rule there 
seeks to eliminate the possibility of irrelevant and immate¬ 
rial matter getting to the jury. 

For the reasons assigned therefore we feel the judgment 
should be reversed and a new trial ordered. 

Respectfully submitted. 

F. Edward Mitchell, 
Andrew A. Lipscomb, 
Attorneys for Appellant. 
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Statement of the Case. 


The appellant was employed as a salesman and collector 
by the firm of Knott & Moler, lime merchants in this Dis¬ 
trict, and was convicted of forging the firm name of Knott & 
Moler on the back of a check for seven hundred dollars, 
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drawn to their order. The check* had been drawn by Harry 
Wardman, a customer, and given to appellant in part pay¬ 
ment of a bill owing by Wardman to the firm. The appel¬ 
lant had no authority to sign the name of the firm and it 
was not his duty to make any entries in the firm’s books. 
The check in question was issued December 2, 1909, and 
cashed nine days later by the appellant at the bank on which 
it was drawn. After cashing the check the appellant, on the 
same day, made an entry in the firm’s books, crediting 
Wardman with the payment of five hundred, instead of 
seven hundred, dollars. This was the only entry that ap¬ 
peared in the books in the handwriting of appellant. Ap¬ 
pellant admitted that he collected the check, but claimed 
that Mr. Moler had endorsed it with the firm name and 
given it to him to get cashed; that after securing the seven 
hundred dollars from the bank appellant said that he went 
to the office and turned the full amount over to Mr. Moler, 
who kept the books. Mr. Moler testified that appellant 
turned over to him onlv five hundred dollars, with the state- 
ment that the money had been paid to him by Mr. Wardman 
in cash. Appellant did not explain why he made the false 
entry in the book and credited Wardman with only five 
hundred, instead of seven hundred, dollars. He also failed 
to explain why he kept the check for nine days after it was 
drawn. Mr. Moler denied that the endorsement on the back 
of the check was made by him or that he had ever endorsed 
a check and given it to the defendant for the purpose of 
having it cashed. 
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ARGUMENT. 

First Assignment of Error. 

The appellant contends, under this assignment of error, 
that the court erred in permitting the Government to show 
that the defendant turned over only a part of the proceeds 
of the check to the firm. It was incumbent upon the Gov¬ 
ernment to prove not only that the defendant falsely en¬ 
dorsed the name of Knott & Moler on the check, but it also 
was required to prove that this endorsement was made with 
intent to defraud. This fraudulent intent could be shown 
in no more conclusive manner than by showing that the 

defendant did not account for the full amount of monev 

«/ 

represented by the face of the check. If the Government 
had merelv shown that the defendant endorsed the firm’s 
name without authority on the back of the check and did not 
further prove that he did not account for the proceeds of the 
check, an essential element of the crime of forgery, namely, 
the intent with which the false endorsement was made, 
would have been lacking. In other words, if the appellant 
wrote the firm name on the back of the check without au¬ 
thority, and then cashed it, but yet turned the full amount 
of money represented by the check over to the firm, no one 
would have been defrauded and the endorsement would not 
have been made to the prejudice of any person, and, con¬ 
sequently, the crime of forgery would not have been proved. 

This court, in the case of Frisby vs. United States, 38 App. 
D. C., 26, says: 

“To constitute the crime of forgery, three things 
must exist. There must be a false making or altera¬ 
tion of some instrument in writing; there must be a 
fraudulent intent; and the instrument must be ap¬ 
parently capable of effecting a fraud.” 



And at page 27 the court continues: 

‘“The intent in forgery will not be presumed from 
the mere making of a false instrument. It must be 
gathered from some affirmative act or from the exist¬ 
ence of circumstances from which criminal intent 
mav be inferred.” 

The circumstances in the present case from which the 
criminal intent was shown were the endorsement of the 
name without authority, the cashing of the check, and the 
retention of a part of its proceeds. 

Elliott, on Evidence, in volume 4, section 995, says: 

“Although obtaining money on a forged note is 
not itself proof of forgery, yet it is a circumstance 
in relation to the uttering and the intent which the 
jury may take into consideration in reaching their 
decision.” 

In United States vs. Parks, 3 McArthur, D. C., 315, the 
court savs: 

V 

“The benefit sought to he obtained by the defend¬ 
ant may also he show n.” 

Counsel for appellant, at page 4 of their brief, contend 
that the evidence showing the appropriation to his own use 
by the appellant of the difference between the check and 
the amount accounted for was inadmissible, because it 
proved the offense of embezzlement. This objection is un¬ 
tenable. There is an unbroken line of decisions holding 
that evidence which is relative to the defendant’s guilt is not 
rendered inadmissible because it proves, or tends to prove, 
him guilty of another and distinct crime. 

People vs. Marble, 38 Mich., 123. 

Com. vs. Harrison, 11 Gray, 308. 

In the case of Moore vs. United States, 150 U. S., 57, 61, 
the Supreme Court, speaking through Mr. Justice Brown, 

says: 




“The fact that the testimony also had a tendency to 
show that the defendant had been guilty of Camp’s 
murder would not be sufficient to exclude it, if it 
were otherwise competent.” 

The explanation of the appellant as to how he came to 
have the checks cashed is unreasonable. Appellant says 
that he followed the same course respecting the collection, 
endorsement, and cashing of the seven-hundred-dollar check 
as he did with all the other checks collected by him from the 
different customers of the firm. He says he got the checks 
from the customers of the firm, took them to Mr. Moler for 
endorsement, and that then, instead of leaving the checks 
at the office to be deposited with the receipts of the day in 
the bank to the credit of the firm, he, himself, would take 
them to the respective banks on which they were drawn, and, 
after endorsing his name under that of the firm, have them 
cashed, and that then he would go back to the business 
office with the money. Such a procedure is not consistent 
with the ordinary course of business. No explanation was 
offered bv appellant to show why this most unusual mode 
was followed. It is inconceivable that any business concern 
would permit its collector to waste his time, after he had 
collected the checks and turned them into the office, to take 
them out again after they had been endorsed and then go 
from bank to bank throughout the city and have each check 
cashed. That such great haste in having the checks cashed 
was not observed is strikingly illustrated by the check re¬ 
specting which appellant was convicted. This check was 
drawn December 2, 1909, and was not cashed until Decem¬ 
ber 11. 1909. The delivery of the check for seven hundred 
dollars to the appellant, by Wardman, the cashing of it, the 
turning over of the proceeds of the check, or a part thereof, 
to the firm of Knott & Moler were several acts which, taken 
together, made one complete transaction The a™ 011 "* ™ 
money turned over to the firm out of the proceeds of the 
check was a constituent part of the transaction The entire 
transaction could not be understood unless all the facts con- 
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nected with it were proved. All the evidence relating to 
the transaction was competent to explain the fraud. 

In People vs. Marion, 29 Mich., 31, the court, at pages 36 
and 37, uses the following language: 

“Testimony was received under objection, to show 
the preliminary dealings and representations of 
Marion with Campau, tending to prove among other 
things that Marion knew that Campau desired to 
buy out the interests of the alleged grantors, who 
were non-residents, and represented to Campau that 
he had found a man named Trombley who knew 
them and could get their power of attorney; that 
Campau wishes him to write, and he afterwards re- 
porteTT that Trombley had arrived with the power, 
and Marion planned a meeting at Redmond's office 
to execute and deliver the papers; that Campau de¬ 
sired to see Trombley, and Marion took him at vari¬ 
ous times to places where he pretended Trombley 
was, but they never met him. The deed was after¬ 
wards delivered at Redmond’s office, and the money 
paid to Redmond and Marion. 

“We think the whole testimony pertinent to ex¬ 
plain the fraud. The principal criminal element in 
forgery consists in the fraudulent purpose, and the 
proofs of fraud must be substantially the same in 
criminal and civil cases. It can only be made clear 
by a full understanding of the entire surroundings 
of the transaction.” 

In Burge vs. State, 53 Ohio State, 512, 516, the court held 
that where a party is indicted for the forgery of a note, evi¬ 
dence that the defendant released a judgment he had taken 
on the note without consideration, after being charged with 
the forgery, is competent on the question of his guilt. 

In People vs. Phillips, 70 Cal., 61, 67, the court says: 

“Appellant urged that the court erred in admitting 
evidence of the assignment of the mortgage, inas¬ 
much as the assignment was made the day after the 
passing of the note and the recording of the mortgage, 
and after Elgin had incurred the expense of a team, 






and his sendee had been performed, and after he had 
paid the recorders fee for registering the mortgage; 
that the assignment was no part of the res gestae, 
and was in no way connected with the offense 
charged—the uttering or passing of the forged note. 

. “But we think with the court below that the assign¬ 
ment of the mortgage was admissible as tending to 
show the intent of the defendant in passing the note 
to Elgin. The jury were clearly instructed that the 
defendant was not charged in the information with 
forging or uttering the mortgage, and even if the 
mortgage was forged or feloniously passed, that fact 
would not justify a verdict against the defendant, 
but the fact could only be considered as tending to 
prove his intent in passing the note.” 

So it is in this case. The evidence of the retention of two 
hundred dollars of the proceeds of this check was admissible 
to prove the guilty intent of appellant. That the defendant 
defrauded the firm of this two hundred dollars is proved 
beyond question. He admitted he got the full amount of the 
check, namely, seven hundred dollars, and that he himself 
made the entry in the books of the firm, and the only one 
appearing in them in his handwriting, crediting the cus¬ 
tomer with only five hundred dollars instead of seven hun¬ 
dred dollars. The appellant could not explain why he went 
beyond his duties and made the entry in the book or why 
he made it falsely. When the Government is required to 
show an intent to defraud on a charge of forger} 7 , were it 
not permitted to prove an intent by showing that the de¬ 
fendant had appropriated part of the proceeds procured on 
the forged instrument and had made a false entry to cover 
up his fraudulent transaction, the statute would afford little 
protection to the business community. For how could 
an intent to defraud be proved, where a check had been 
falsely endorsed, unless the prosecution is allowed to show 7 
that the defendant had gotten the whole, or a part of the 
proceeds, of the check? How better can that intent to de¬ 
fraud be proved than by showing the defendant made an 
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entry in the books of the firm that it was not his duty to 
make and that the entry so made was false? 

The evidence under the thirteenth and fourteenth counts 
was much stronger than that under the other counts of the 
indictment. The brief for appellant conveys the impression 
that the only evidence offered tending to prove the forgery 
was that of the witness Moler. The bill of exceptions simply 
says that evidence was introduced tending to prove that 
the endorsement upon each of the said checks, purporting 
to be that of the firm, was not made by the witness Moler, 
but was made by the defendant. The bill of exceptions 
does not show how many witnesses testified that the endorse¬ 
ments were forgeries. We do not desire to go outside of the 
record, but we deem it our duty, lest the court might be 
misled, to state that the evidence of other witnesses was 
given tending to prove that the endorsements were forgeries. 

Second Assignment of Error. 

The second assignment of error is that the court erred in 
allowing the Government to inquire as to the changing of 
the bill from seventy cents to sixty-five cents by the appel¬ 
lant. 

The appellant during his examination in chief, volun¬ 
teered the statement that Moler made false entries in the 
books of the firm to deceive the other customers by making 
the books show that Wardman was charged seventy cents a 
barrel for lime, whereas he was required to pay only sixty- 
five cents a barrel. This statement tended to discredit the 
books and to reflect upon the integrity of Mr. Moler. The 
Government certainly had the right to test the accuracy 
and truthfulness of this statement of appellant on cross- 
examination. In refutation of such a charge against Mr. 
Moler and the correctness of the firm's books, the appellant 
was shown a bill made out in the handwriting of Mr. Moler, 
charging Mr. Wardman at the rate of seventy cents a barrel 
for lime, which bill the appellant himself had changed to 




sixty-five cents a barrel. This testimony was objected to on 
the ground that it tended to prove embezzlement. There 
was no basis for such an objection, even if it had been a 
sustainable one. The testimony did not tend to prove em¬ 
bezzlement; it tended to prove that the appellant was mak¬ 
ing Mr. Wardman a present of five cents a barrel on every 
barrel of lime called for in the bill. If the bill had charged 
at the rate of sixty-five cents a barrel and the appellant had 
changed it to seventy cents, and settled with Wardman on 
that basis, and then accounted for only sixty-five cents a 
barrel, there would have been a basis for the charge that 
appellant had embezzled the difference. 

This testimony would never have come before the jury 
if appellant had not testified falsely on direct examination. 
The Government, however, after contradicting, on cross- 
examination, the appellant’s testimony in this respect, which 
was given for the evident purpose of prejudicing the jury 
against Moler and discrediting the firm’s books, did not pur¬ 
sue the subject further and show, as it might have shown, 
the true reason why the appellant changed the bills and was 
selling Wardman lime at the rate of sixty-five cents, instead 
of seventy cents a barrel. The right of cross-examination 
would be greatly impaired if a defendant could go upon the 
stand and by misstatements destroy the confidence of the 
jury in the complaining witness and break the force of the 
evidence contained in the books of account showing defend¬ 
ant’s fraudulent intent, and the Government be not allowed 
to contradict him, even though it had the documentary evi- 
deuce in hand, as was had in the present case, demonstrat¬ 
ing that the defendant was not telling the truth. 

Third Assignment of Error. 

The third assignment of error relates to inquiries made 
of the defendant in cross-examination as to his finances. 

Considerable latitude is allowed in cross-examination of 
defendants, and the questions complained of were asked, not 
2a 
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for the purpose of showing a lack of money by the defend¬ 
ant which might have prompted him to commit the crime 
of forgery in order to obtain money, but were asked for the 
purpose of tracing and identifying the money as the fruits 
of the forgeries. The defendant had deposited in bank, on 
the very same day in some instances that the forged checks 
were cashed, and the next day in other instances, the same 
amount of money claimed by the Government to have been 
obtained by the forgeries. Evidence is always relevant that 
the accused had money or other property in his possession 
or under his control which was the fruit of the crime. The 
defendant, on cross-examination, was shown the ledgers of 
the bank, and admitted that he had deposited in the bank 
on the days that the checks were cashed, the same amounts, 
in many instances, and nearly the same amounts, in other 
instances, as those claimed by the Government to have been 
appropriated by him from the proceeds of said checks. He 
was unable to explain how he had come by any of this 
money except in one instance, where he said he had received 
the money as commissions from a man named Burke, which 
explanation was proved to be untrue. 

The trial justice withdrew this evidence, on motion of the 
appellant, from the consideration of the jury, and directed 
them, in positive terms, to disregard it. The reason for the 
exclusion of this evidence was, in all probability, because 
the court did not think that the money deposited in bank 
had been shown, beyond a reasonable doubt, to be the same 
money as that claimed to have been retained out of the 
proceeds of the checks. The bill of exceptions contains only 
a meager and very general statement of the evidence offered 
at the trial bearing upon the point under consideration and 
is insufficient to afford an ample basis for this court to de¬ 
termine whether or not the evidence was admissible, but 
from even the statement of it that is made in the bill of 
exceptions, the proximity of time between the cashing of the 
checks and the depositing of the money in bank, and the 
similarity of amounts deposited in bank with the amounts 
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claimed to have been retained out of the proceeds of the 
check by the appellant, it is apparent that the evidence was 
of a very strong circumstantial character and, it is submitted 
that the evidence was relevant and admissible, and that if 
the court committed any error, it was in striking out the 
evidence. 

The cases cited by appellant, in support of his contention 
that the evidence was not admissible, are not in point. 

In the first case cited, that of Leath vs. State, 132 Ala., 
26, the court held that the evidence was not admissible be¬ 
cause the money was in no way identified as being the same 
money obtained by the false pretense. The court, in pass¬ 
ing upon the admissibility of the evid'^ice offered in said 
cases, uses the following language: 

“The defendant was arrested a week or ten days 
after the alleged offense by the commission of which 
he is alleged to have gotten eighty-two and 66-100 
dollars from the bank. Against defendant’s objec¬ 
tion the State was allowed to prove by the sheriff who 
made the arrest that at the time of the arrest the de¬ 
fendant had forty or forty-five dollars on his person. 
The officer further testified that defendant then said 
‘he had got part of the money for a bale of cotton 
he had sold and the balance for waiting on the grand 
jury.’ The defendant himself testified that he had 
sold a bale of cotton shortly before his arrest, and 
there was proof that he had been bailiff of the grand 
jury which had sat just before his arrest, and had 
been paid for his services in that capacity. There 
was no identification at all of the money in defend¬ 
ant’s possession when he was arrested as the money 
paid by the hank on the warrants, nor was there any 
evidence going in any degree to show that defendant 
had not legitimately come by this money, as there 
were no sources from which he might lawfully have 
acquired it, but, as we have seen, there was evidence 
in no way disputed that he had received the money 
from the sale of property and from the county for 
services to the grand jury. For aught that appears, 
indeed, he may have been a man of large means. 
So that the bald proposition involved in the admis- 





sion in evidence of the testimony of the sheriff that 
defendant had money when arrested is that the de¬ 
fendant was the man who got the money from the 
bank on the warrants for that forsooth he had some 
money in his pockets a week or ten days after some¬ 
body had so gotten the money from the bank. We 
are clear to the conclusion that the one fact had no 
legitimate tendency to prove the other. To hold 
otherwise would be to say that there was evidence 
tending to prove the guilt of this offense of every 
man in De Kalb county—or elsewhere for that mat¬ 
ter—who a week or ten davs after its commission 
happens to have more or less money about his person. 
The proposition was not that this money was a part 
of that paid out by the bank, for of that there was 
no evidence, nor that defendant must have gotten 
this money from the bank because there was no other 
source from which he could have got it, for there 
was no evidence of a want of other means of acquir¬ 
ing it; but simply that having some money he must 
have gotten it or the jury had right to infer he had 
gotten it from the banks by means of the false pre¬ 
tense alleges in the indictment.” 

It is clear from the foregoing extract from the opinion in 
that case that if the State could have proved that the money 
found in the possession of the defendant was a part of that 
paid out by the bank, the evidence would have been ad¬ 
mitted by the court. 

The case of State vs. Tull, 119 Mo., 4*21, 424, cited by ap¬ 
pellant, has absolutely no bearing on the question under 
consideration. In that case, the defendant himself offered 
evidence that he had an interest in the farm on which he 
had given a note forging his mother’s name as his surety. 
The court, in passing upon the admissibility of the evidence 
offered, says: 

“It is next insisted that the court erred in exclud¬ 
ing evidence offered by defendant as to the relative 
property interests of defendant and his mother in 
the farm on which she resided. 

“The defendant was charged with forging his 
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mother’s name to a note as surety for himself. How 
the fact that his mother was only a life tenant and 
he entitled to one-half in fee, subject to her life es¬ 
tate, would tend to excuse him for forging her name 
and render it less a crime, is beyond our comprehen¬ 
sion. The court clearly committed no error in de¬ 
clining to hear it.” 

Not only can the money which is the fruit of the forgery 
be traced, but, as is shown by the following cases, the im¬ 
pecunious condition of the defendant at the time of the 
forgery can even be shown: 

Walker vs. State, 127 Ga., 48. 

State vs. Henderson, 29 W. Va., 147. 

The appellant evidently did not think that the minds of 
the jurv had been affected bv this testimonv to such an 
extent that they could not render a fair and impartial ver¬ 
dict, because he did not make a motion to withdraw 7 a juror 
after the court granted appellant’s motion striking out the 
evidence. The trial justice did all that he was asked by 
appellant’s counsel to do and all that it was within his powder 
to do, and if they thought that the defendant, notwithstand¬ 
ing the withdrawal of this evidence, would be prejudiced by 
it they should have made a motion to withdraw a juror and 
continue the case for a new’ trial. In this way the trial court 
would have been given an opportunity to pass upon the ques¬ 
tion now’ raised in this court for the first time. What error 
did the lower court commit? If the court, of its own motion, 
had withdrawn a juror without the defendant’s consent, a 
plea of former jeopardy could have been successfully inter¬ 
posed to another trial. 

This court, in the case of Lorenz vs. United States, 24 
App. D. C., 337, 391, used the following language: 

“The foundation of the twenty-ninth and last as¬ 
signment of error is the following recital with which 
the general bill of exceptions concludes: The special 
counsel for the United States in the closing argu- 
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ment before the jury said: ‘Twenty years ago twelve 
men sat in these very chairs that you are sitting in 
now, in a trial that extended through five months in 
a court-room—the star route trial; one man hung 
the jury, the foreman of it. lie said he had a reason¬ 
able doubt, and what followed? He was indicted for 
bribery; for being bribed for that reasonable doubt; 
he was tried, but he was not convicted because they 
could not prove it. Do not imagine for a moment’-— 
(interrupted). ‘That thereupon objection was made 
by counsel for the defense as to the character of the 
comment of the counsel for the Government.’ 

“Whatever addition might have been intended to 
be made, by way of explanation or qualification, at 
the moment of interruption, these remarks could 
have had no application to any issue in the case, and 
clearly exceeded the latitude permissible in argument 
upon any trial. Had the court, instead of interrupt¬ 
ing counsel, permitted him to continue this line of 
argument, the judgment would have to be reversed.” 
(Citing cases.) “All that appears in the hill has 
been recited above, and it does not appear therefrom 
that any exception was taken to the action of the trial 
justice in the premises. Hence, apparently, anything 
that he may have said, done, or omitted, beyond the 
proper act of interruption, is not recorded. All that 
appears is that objection was made ‘as to the character 
of the comment of counsel,’ and it was interrupted. 
No action beyond that was asked of him, and the 
incident is not mentioned in any one of the various 
grounds set up in the motions - for new T trial that- 
followed. As we had occasion to say in a case hereto¬ 
fore decided, Yeager i's. United States. 16 App. D. C., 
356, 362, ‘The justice having done all that he was 
called upon to do, there was no ground for an ex¬ 
ception to his action. He could not, of his own mo¬ 
tion, withdraw a juror and continue the case for trial 
before another jury, without affording the defendant, 
probablv. good foundation for a plea of former jeop¬ 
ardy. The defendant made no such motion. If, as 
had been stated, he contemplated a motion of that, 
or any other nature, founded on the incident, he 
abandoned the idea and proceeded with the trial. 
Having thus elected to take the chance of a verdict, 


without motion or exception, there is no foundation 
for the assignment of error.’ 

“In the case at bar the defendants did not express 
an intention to make any motion whatever, as was 
done in that case, but that is of no consequence; they 
had the option to do so, with or without the expres¬ 
sion of any intention. The trial justice could not, of 
his own motion, discharge the jury and order a new 
trial, and he could not be expected to direct a verdict 
of acquittal.” 

We submit the cases of Yeager and Lorenz, supra , govern 
this case. The trial justice in this case, as in both of the 
cases mentioned, did all that he was asked to do and did all 
that he could do, without giving the defendant a right to 
plead former jeopardy, and if his counsel sat silent and were 
willing to proceed with the trial, they cannot be heard to 
complain, after having taken the chance of getting a verdict 
of acquittal, when the defendant is convicted. There is no 
exception to any action of the court upon which an assign¬ 
ment of error can be based. 

Fourth Assignment of Error. 

The fourth assignment of error is based upon the refusal 
of the court to permit the witness Hobbs, when he was 
called in rebuttal by the Government, to be cross-examined 
by the appellant regarding matters about which no inquiry 
was made by the Government in the examination in chief of 
said witness. We do not deem it necessary to discuss this 
assignment of error at any length, because the rule has been 
long settled that the cross-examination of a witness must be 
limited to the matters brought out on his direct examination. 

In the case of Houghton vs. Jones, 1 Wall., 702, 706, the 

court says: 

“It appears that the subscribing witness to the deed 
introduced was present in court during the trial, and 
was examined with reference to certain matters, but 
not touching the execution of the deed. The defend- 
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ant thereupon claimed the right to cross-examine him 
with reference to such execution. The court held 
that the defendant must, for that purpose, call the 
witness, and could not properly make the inquiry 
upon the cross-examination. In this particular the 
ruling of the court below was correct. The rule has 
been long settled, that the cross-examination of a 
witness must be limited to the matters stated in his 
direct examination. If the adverse party desires to 
examine him as to other matters, he must do so by 
calling the witness to the stand in the subsequent 
progress of the cause.” 

In Rea vs. Missouri, 17 Wall., 542, the court says: 

“The cross-examination of Hayes was very long, 
and took a wide range; much wider than is allowed 
in United States courts in the case of an ordinary 
witness, where the cross-examination is usually con¬ 
fined within the scope of the direct examination. But 
a greater latitude is undoubtedly allowable in the 
cross-examination of a party who places himself on 
the stand than in that of other witnesses. Still, where 
the cross-examination is directed to matters not in¬ 
quired about in the principal examination, its course 
and extent is very largely subject to the control of 
the court in the exercise of a sound discretion; and 
the exercise of that discretion is not reviewable on a 
writ of error. That was precisely the case here. The 
witness, on his cross-examination, having stated that 
he was worth $45,000 at a period some four years 
prior to the purchase of the goods, was asked how he 
had acquired that sum. As to a portion of it, he 
stated that he laid advanced money to a friend to buy 
up Government vouchers on speculation upon shares. 
Being asked to name his friend, he declined; and the 
court refused to compel him to disclose it. This re¬ 
fusal was excepted to. We think it was entirely in 
the discretion of the court to compel an answer or 
not. It was on a new matter first introduced on the 
cross-examination. If a court did not possess discre¬ 
tionary power to control such a course of examination, 
trials might be rendered interminable.” 
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Had the witness Hobbs been required by the court to pro¬ 
duce, after the Government and the defense both had closed 
their evidence in chief, a large number of checks, the trial 
virtually would have been commenced anew. The mere fact 
that the checks desired to be produced by the defense were 
not included in the indictment affords appellant no 
ground for contending that they were genuine. Their gen¬ 
uineness could not have been determined until each check 
had been subjected to a careful examination, and in order to 
do this an adjournment of the case would have been neces¬ 
sary. One of the counsel, whose name is on the brief, was 
not present and did not participate in the trial of the case 
in the lower court. We are led to believe that his unfa¬ 
miliarity with the evidence introduced at the trial caused 
him to make the statement in appellant’s brief that if these 
checks had been admitted in evidence a standard for com¬ 
parison of handwriting would have been furnished. This 
seems to be the main reason why appellant thinks that the 
checks should have been admitted. While the record does 
not show it, in view of this statement in appellant’s brief, we 
deem it our duty to inform the court, and remind counsel 
who did participate in the trial below, that a check bearing 
the genuine endorsement of Knott & Moler was admitted in 
evidence and the endorsement w n t on ^ . 

appellant’s counsel to be genuine, but counsel for appellant 
used the check, with the admitted genuine signature on it, in 
their argument before the jury. 

Fifth Assignment of Error. 

The fifth assignment of error is that the court allowed the 
jury to examine the books which had been introduced in 
evidence bv the Government without objection on the part 
of the defendant. The books were voluminous and it would 
have been difficult for the jury to comprehend the material 
facts contained in them without the testimony of an expert 
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accountant who had examined them and had computed the 
alleged shortages. The Government ottered to prove by an 
expert that the books of the firm, which had been examined 
bv the witness, showed that Mr. Wardman owed the firm 
an amount of money equal to the aggregate amount that the 
defendant was shown bv the testimony not to have turned 

%j 

over to the firm when he cashed the checks. This was a 
proper offer and the court would have permitted the expert 
accountant to tell the jury the result of his computations had 
it not been for the statement of appellant’s counsel that they 
desired the jury to examine the books themselves. The bill 
of exceptions shows that appellant's counsel requested that 
the jury be allowed to examine the books. On page 28 of 
the record the following appears: 

“The defendant objected to any such testimony 
being given, insisting that it was his desire that the 
books should be examined bv the jury." 

And yet, despite this statement, that it was the desire of 
the defendant to have the jury examine the books, they now 
complain because the court granted their request. 

That the Government had the right to introduce evidence 
of an expert accountant who had examined the books is 
shown by many authorities, a few of which are: 

Wigmore on Evidence, par. 1280. 

Boston and Worcester Railroad Co. vs. Dana, 1 Gray, 
104. 

Elmira Roofing Company vs. Gould, 71 Conn., 631. 
1 Ritter vs. State, 69 S. W., 264. 

Willis vs. State, 134 Ala., 452. 

After the statement of appellant’s counsel that they desired 
the jury to examine the books, it was quite natural for the 
court to conclude that they wanted the jury to take the books 
with them to the jury-room. The books had not been ex¬ 
amined, as is shown by the bill of exceptions, to any extent 
by the jury during the trial or during the argument, and 
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when the court permitted the jury to examine them before 
retiring from the court-room defendant’s counsel consented 
to such examination. The bill of exceptions shows the fol¬ 
lowing : 


“Whereupon one of the defendant’s counsel ob¬ 
jected to the jury taking either the books or the 
checks. The court then said that the jury might 
look at the checks before leaving the court room and 
might likewise examine the books so far as they had 
been admitted in evidence, and the same counsel for 
the defendant remarked, ‘Very well.’ ” 

Hence we have a situation where counsel not only do not 
object to the books being admitted in evidence, but state that 
it is their desire that the books shall be examined by the 
jury, and then, when the examination is commenced, con¬ 
sent to it, and yet, after the examination is made, make an 
objection for the first time and ask this court to reverse the 
case because the lower court permitted the jury to do that 
which counsel thus requested. The jury were concerned 
with no entries except those that bore on the case, and those 
were the only ones that the court told the jury they might 
examine. The books were in court for the inspection of 
counsel, and, so far as the record shows, there w T as nothing 
in them, in addition to the entries relating to the checks 
described in the indictment, which bore on the case in any 
manner whatsoever. Counsel do not even claim that there 
was anything in the books, in addition to the entries, that 
could have prejudiced the jury against the appellant, and, 
therefore, there is no basis for the assignment of error. 

From the foregoing considerations it is submitted that the 
trial court committed no error and the judgment should be 
affirmed. 

CLARENCE R, WILSON, 

United States Attorney, D. C. 

S. McCOMAS HAWKEN, 

Ass’t United States Attorney, D. C. 
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